Embryo Donation

Attorney Theresa M. Erickson, one of the few attorneys in the United States who
specializes exclusively in the area of Family Formation Law, began her passion for this
field of law during law school. First, she had chosen to become an egg donor for several
couples who desperately wanted a child. In doing so, she helped create numerous
children for these families. In addition, Attorney Erickson also witnessed her own sister
deal with fertility on the opposite end of the spectrum by her inability to maintain a
successful pregnancy. It is through this experience and passion that Attorney Erickson
decided to focus her practice exclusively in the area of creating families.
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1. Why is it important to use an attorney during the embryo donation process? It is very
important to use an attorney during the embryo donation process because you must
remember that you are dealing with your parental rights, as well as the lives of your
children. In fact, it is absolutely necessary to ensure that all of the donating couples’
rights have been waived, as well as issues such as inheritance and future disclosures.
Although many assume that the informed consents submitted by your physician will
cover all of the legal issues that you may face, they often do not and cannot. My best
advice is to seek counsel before you proceed to ensure that the physician’s consents are in
order, as well as ensure that you have an agreement in place between yourself and the
donating/recipient couple.

2. What does the law say about embryo donation? The law states absolutely nothing at
this time about embryo donation, yet many states are now considering how to handle
these unique family situations. However, until that occurs, we do have several states that
have addressed the issue of embryos in the divorce context whereby the ex-wife or ex-
husband wants to use their cryopreserved embryos in order to have a child. In those
cases, the courts have ruled that the embryos are marital property and that one side
cannot be forced to procreate and become a parent against their will despite any consents
signed by the couple while they were married.

3. Are there legal differences between embryo donation and embryo adoption? Legally,
there are no real differences between donation and adoption except in how the agency
chooses to handle the arrangement. In the donation arrangement a home study is usually
not required, yet in the adoption arrangement a home study is obtained. For more
information on the differences and how they can affect you, please refer to my article,
Embryo Donation and Where are We Now? — The Case for Donation and Adoption.

4. What are the important parts of an embryo donation contract? The most important part
of an embryo donation contract is the entire contract. Every section is there for a purpose
to ensure that ultimately your rights are protected every step of the way.

5. Do clinics often require contracts of their own to protect them? Should | have my own
attorney review these documents? Absolutely, and they are called informed consents. As




I stated in Question 1 above, you should always have an attorney review these documents
before signing them. You should always do whatever you can to protect yourself and
your children.

6. What if my donors change their mind after the procedure and want the baby? What are
their rights? Currently, since there are not any laws, either legislative or case law, we
have relied on the premise that embryo donation, as is egg and sperm donation, is the
transfer of property. In fact, the cases involving divorced couple and their embryos
support this premise. In addition, the courts have consistently stated that an egg donor
and/or sperm who have been adequately advised and who have waived their rights
knowingly cannot later change their mind; therefore, this should not be an issue at any
time soon.

7. Can the contract specify the level of contact we have with the donor? Absolutely.

8. 1 am a donor. Can a contract protect me from inherency claims from the future
children? Can it protect me from being asked to assume custody? As | stated in Question
6 above, the waiver of rights, as well as the acceptance of rights, must be reciprocal;
therefore, each party should be protected from claims on either side of the
donation/adoption with the proper agreement in place.

9. Is embryo brokerage (the buying and selling of embryos) legal? What about
reimbursement costs? Currently, we have no legal guidance regarding the buying and
selling of embryos. In fact, some have tried to compare it to egg donation where the egg
donor is compensated for her pain and suffering. Yet, due to the fact that embryos are
created from the joining of the egg and sperm and can be implanted to create a child,
many of us in this field have determined that embryos should not be bought and sold.
Ultimately, this is a gray area that will eventually need to be addressed; however, until
that is done, | would always advise that embryos not be bought and sold. Reimbursement
costs for expenses such as storage fees have always been acceptable.




